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Annual Report of the Legal & Regulatory Sub-Committee of the South African Securitisation Forum for the 2019/2020 year

Members of the Executive Committee of the South African Securitisation Forum (the “Forum”), Chairpersons of the various sub-committees of the Forum, Colleagues, Ladies and Gentlemen.
1. Introduction

I am presenting this report to you in my capacity as Chairperson of the Legal and Regulatory Sub-Committee (“sub-committee”). I would also like to extend my appreciation to all the members of the sub-committee for their input and time during the past term, which was a busy one on the legal and regulatory front 4 (four) formal sub-committee meetings were held during the term, namely in August and October 2019 and in January and May 2020. All the meetings were well attended.
2. Overview of the sub-committee’s 2019/2020 activities

2.1
Securitisation Regulatory Framework

A BASA task group has been working on an initiative for some time to enhance the securitisation regulatory landscape in South Africa and to update the Securitisation Regulations to comply with Basel III. The task group consists of representatives of the Banks, National Treasury, SASF, SARB and ASISA. SASF is contributing to the workings of this task group.
2.1.1
Securitisation Regulations and inclusion of a framework for simple and    transparent securitisations
The sub-committee prepared a submission setting out deficiencies in the Securitisation Exemption Notice in 2016. 
The sub-committee proposal was presented to the BASA working group and was incorporated into a submission presented to SARB. 
SARB is also updating the Regulations Relating to Banks to incorporate the Basel Committee’s new Capital Framework for securitisation. SARB published for comment this new framework in December 2019 and BASA provided comments. A framework for Simple, Transparent and Comparable Securitisations was also published with a focus on preferential capital treatment for bank’s whose transactions comply with the STC framework. 

Although SARB indicated that the new framework will be implemented in January 2021, this date has subsequently been extended to April 2021. 
We have received no feedback on whether SARB will still revise the Securitisation Exemption Notice soon.
2.2
JSE Debt Listings Requirements

The regulatory agenda for 2019 was dominated by the proposed amendments of the JSE Debit Listing Requirements and a significant effort has gone into providing constructive comments as well as engaging with the JSE.
The Committee submitted comprehensive comments to the JSE in November 2018 and June 2019. The comments dealt primarily with the Forum’s concerns relating to:

1. The proposed introduction of an investor representative; and
2. Enhanced mandatory compulsory corporate governance requirements (King IV).

The JSE considered our comments favourably and has dealt with the Forum’s concerns relating to the proposed introduction of an investor representative and enhanced compulsory corporate governance requirements (King IV). This relief is now also granted to other asset backed structures.
The JSE has now finalised their consultation process and the Financial Sector Conduct Authority (FSCA) has published via Board Notice 50 of 2020, the draft listing requirements for public comment. At the request of market participants, the date to provide final comments has now been extended to 20 May 2020. BASA and the DIA still has several comments that they feel still needs to be considered whereas its public knowledge that some ASISA members are not in agreement with the current proposal.
2.3 Proposed Directive in relation to the Commercial Paper Regulations
The SARB published a draft directive in 2017 in terms of the Banks Act in terms of which they express their view that the Commercial Paper Regulations was intended only for traditional corporate issuers to raise operating capital. Ostensibly they are of the view that SPV issuers are required to issue commercial paper to the public in terms of the Securitisation Regulations or not at all.
While SARB is ad idem that the Commercial Paper Regulations is outdated and needs to be updated to align with current market practice, no timetable has been set for the publishing of a draft. It is unlikely that we will see a draft this year considering SARB’s legislative workload and the focus on Covid-19.
3. Outlook and Conclusion

In conclusion, 2020 will continue to be a busy year on the legal and regulatory front. The amended JSE Debt Listing Requirements are expected to be finalised in the next couple of months and a further draft new securitisation framework will be published for comments shortly with an implementation date of April 2021.
Covid-19 is putting pressure on the economy and it is expected that the Securitisation market will be tested. Current market conditions are not conducive for new transactions considering conditions in the local Debt Capital Markets. 
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